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DETAILED ACTION 

Response to Arguments 

1 . Applicant's arguments filed 12/6/04 have been fully considered but are not 
persuasive. Applicant argues Elsberg does not disclose the article in an unfastened 
condition. However, the article is not consistently in an unfastened condition. Based on 
applicant's response, filed 12/6/04, specifically page 16, paragraph 2, applicant 
indicates the article is at some point in a fastened conditioned. The limitation of the 
unfastened condition is directed to an intended use and Elsberg is fully capable being in 
an unfastened or fastened condition prior to use (see Elsberg col. 4, lines 32-35). The 
examiner's reliance on the cited sections (col. 2, lines 27-46) was to provide a showing 
that the article is releasably fastenable, i.e. can be unfastened at some point during use. 

Applicant argues support for the unfastened condition by reference to the 
specification on pages 2-5 on page 16 of the arguments. However, it is noted that the 
features upon which applicant relies (i.e., the side fastening system not needing to be 
prefastened at the time of manufacturer, or that the consumer could don the product 
with the fasteners unfastened) are not recited in the rejected claim(s). Although the 
claims are interpreted in light of the specification, limitations from the specification are 
not read into the claims. See In re Van Geuns, 988 F.2d 1 181, 26 USPQ2d 1057 (Fed. 
Cir. 1993). 
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Claim Rejections - 35 USC § 102 

2. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(a) the invention was known or used by others in this country, or patented or described in a printed 
publication in this or a foreign country, before the invention thereof by the applicant for a patent. 

3. Claims 1-4, 8-21 , 29-43, 46-48, and 52-58, as best understood by the examiner 
are rejected under 35 U.S.C. 102(a) as being anticipated by Elsberg USPN 6287287. 

As to claim 1 , Elsberg discloses a disposable garment comprising: at least one 
front panel 36 comprising a fastening component 66; at least one back panel 42 
comprising a mating fastening component 64; at least one frangible bond 80 
connecting the front panel and the back panel. Since the claims do not specifically state 
the unfastened condition is prior to use, the examiner interprets the fastening 
component and the mating fastening component being in the unfastened condition at 
some point (col. 2, lines 27-46). The unfastened limitation is directed to an intended 
use of the article. "Intended use must result in a structural difference between the 
claimed invention and the prior art in order to patentably distinguish the claimed 
invention from the prior art." See In re Casey, 152 USPQ 235 (CCPA 1967) and In re 
Otto, 1 36 USPQ 458, 459 (CCPA 1 963). If the prior art structure is capable of 
performing the intended use, then it meets the claim limitations. The invention of 
Elsberg meets the structural limitations of the frangible bonds, and fastening, and 
mating components in that fastening and mating components are capable of being in an 
unfastened condition (col. 4, lines 29-35). 
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As to claim 2, Elsberg discloses the garment further comprises at least one first 
opening and at least one second opening (Figures 2-4). 

As to claim 3, Elsberg discloses the frangible bonds can be continuous lines (col. 
16, line 62). Since the frangible bonds 80, 82 are shown at the waist opening and leg 
opening (Figure 2), it is reasonable to conclude a continuous bond would also extend 
from the waist to the leg opening. 

As to claim 4, see Figure 1 . 

As to claim 8, Elsberg discloses a strength of the frangible bond 
is in a range from about 10 grams to about 2700 grams (col. 17, lines 17-23). 

As to claim 9, Elsberg discloses a strength of the frangible bond 
is less than about 2700 g (col. 17, lines 17-23). 

As to claim 10, Elsberg discloses a strength of the frangible bond 
is in a range from about 200 grams to about 2000 grams (col. 17, lines 17-23). 

As to claim 1 1 , Elsberg discloses a strength of the frangible bond 
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is less than about 2000 g (col. 17, lines 17-23). 

As to claim 12, Elsberg discloses a strength of the frangible bond 
is in a range from about 500 grams to about 1000 grams (col. 17, lines 17-23). 

As to claim 13, Elsberg discloses a strength of the frangible bond 
is less than about 1000 g (col. 17, lines 17-23). 

As to claim 14, Elsberg discloses the frangible bond 80 is located on 
a tab 56, which extends from one of the front panel and the back panel (Figure 3). 

As to claim 15, the limitation regarding the mating fastening component being 
engageable only upon breaking the frangible bond is directed to an intended use of the 
article. Intended use must result in a structural difference between the claimed 
invention and the prior art in order to patentably distinguish the claimed invention from 
the prior art. See In re Casey, 152 USPQ 235 (CCPA 1967) and In re Otto, 136 USPQ 
458, 459 (CCPA 1963). If the prior art structure is capable of performing the intended 
use, then it meets the claim limitations. The invention of Elsberg meets the structural 
limitations of the claim in that the article comprises a front side panel comprising a 
fastening component; a back side panel comprising a mating fastening component; a 
frangible bond 80, 82 connecting the front side panel and the back side panel, the 
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fastening component and the mating fastening component being in the unfastened 
condition (Figure 4; col. 2, lines 27-46, and col. 4, lines 29-35). 

As to claim 16, Elsberg discloses a strength of the frangible bond is less than 
about 2700 grams (col. 17, lines 17-23). 

As to claim 17, Elsberg discloses a strength of the frangible bond is less than 
about 2000 grams (col. 17, lines 17-23). 

As to claim 18, Elsberg discloses a strength of the frangible bond is in a range 
from about 500 grams to about 1000 grams (col. 17, lines 17-23). 

As to claim 19, Elsberg discloses a disposable garment, comprising: a chassis 
including a first front side panel and a second front side panel, a first back side panel 
and a second back side panel, and defining a waist opening and first and second leg 
openings (Figure 4); each front side panel having an inner surface and an outer 
surface and defining a distal edge; each back side panel having an inner surface and 
an outer surface and defining a distal edge (Figure 4); a first frangible bond 80 
connecting the first front side panel and the first back side panel; a second frangible 
bond 82 connecting the second front side panel and the second back side panel; 
wherein each of the front side panels comprises a fastening component bonded to one 
of the inner and the outer surfaces adjacent the distal edge of the front side 
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panel (Figure 4), and each of the back side panels comprises a mating fastening 
component bonded to one of the inner and the outer surfaces adjacent the distal edge 
of the back side panel (Figure 4), the fastening component and the mating fastening 
component being in the unfastened condition (col. 17, lines 65 through col. 18, line 9). 
Since the claims do not specifically state the unfastened condition is prior to use, the 
examiner interprets the fastening component and the mating fastening component being 
in the unfastened condition at some point (col. 2, lines 27-46). The unfastened 
limitation is directed to an intended use of the article. "Intended use must result in a 
structural difference between the claimed invention and the prior art in order to 
patentably distinguish the claimed invention from the prior art." See In re Casey, 152 
USPQ 235 (CCPA 1967) and In re Otto, 136 USPQ 458, 459 (CCPA 1963). If the prior 
art structure is capable of performing the intended use, then it meets the claim 
limitations. The invention of Elsberg meets the structural limitations of the frangible 
bonds, and fastening, and mating components in that fastening and mating components 
are capable of being in an unfastened condition (col. 4, lines 29-35). Each of the front 
side panels defines a distance between the fastening component and the distal edge, 
and each of the back side panels defines a distance between the mating fastening 
component and the distal edge (Figure 4). 

As to claim 20, Elsberg discloses the frangible bonds can be continuous lines 
(col. 16, line 62). Since the frangible bonds 80, 82 are shown at the waist opening and 
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leg opening (Figure 2), it is reasonable to conclude a continuous bond would also 
extend from the waist to the leg opening. 

As to claim 21 , see Figure 2. 

As to claim 29, Elsberg discloses a strength of each of the frangible bonds is less 
than about 2700 grams (col. 17, lines 17-23). 

As to claim 30, Elsberg discloses a strength of each of the frangible bonds is less 
than about 2000 grams (col. 17, lines 17-23). 

As to claim 31 , Elsberg discloses a strength of each of the frangible bonds is in a 
range from about 500 grams to about 1000 grams (col. 17, lines 17-23. 

As to claim 32, Elsberg discloses the first and second frangible bonds 80,82 is 
located on at least one tab 56, which extends from the distal edge of at least one of the 
side panels (Figure 4). 

As to claim 33, see Figure 4. 



As to claim 34, see col. 16, lines 17-22). 



Application/Control Number: 10/023,457 Page 9 

Art Unit: 3761 

As to claim 35, the frangible bonds are aligned with the fastening components on 
the front panel (Figure 4). 

As to claim 36, Elsberg discloses an absorbent garment, comprising: a chassis 
including a first front side panel and a second front side panel, a first back side panel 
and a second back side panel, defining a waist opening and first and second leg 
openings, and each front side panel and each back side panel having an inner surface 
and an outer surface; each front side panel defining a distal edge; each back side 
panel defining a distal edge (Figure 4); a first frangible bond 80 connecting the first 
front side panel and the first back side panel; and a second frangible bond 82 
connecting the second front side panel and the second back side panel; each 
front side panel and each back side panel having a nonwoven substrate (col. 5, lines 
36-37) and at least one of the front side panels and the back side panels defining an 
attachment surface 66; and at least one fastening component 64 bonded to one of the 
front side panels and the back side panels on one of the inner surface and the 
outer surface, the at least one fastening component comprising a mechanical 
fastening element adapted to refastenably engage the attachment surface. 



As to claim 37, see Figure 3. 
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As to claim 38, Elsberg discloses an alternate configuration where the at least 
one fastening component is bonded to the outer surface of the chassis (col. 1 1 , lines 
21-31). 

As to claim 39, Elsberg discloses the absorbent garment of claim 36 wherein the 
attachment surface comprises complementary loop fasteners (col. 13, lines 15-34). 

As to claim 40, Elsberg, discloses the absorbent garment of claim 36 wherein the 
attachment surface comprises complementary hook fasteners (col. 13, lines 15-34). 

As to claim 41 , see Figure 4, elements 80, 82 on the front panel. 

As to claim 42, see Figure 4, elements 80, 82 on the back panel. 

As to claim 43, the frangible bonds are aligned with the fastening components on 
the front panel (Figure 4). 

As to claim 46, Elsberg discloses a strength of each of the frangible bonds is less 
than about 2700 grams (col. 17, lines 17-23). 

As to claim 47, Elsberg discloses a strength of each of the frangible bonds is less 
than about 2000 grams (col. 17, lines 17-23). 
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As to claim 48, Elsberg discloses a strength of each of the frangible bonds is in a 
range from about 500 grams to about 1000 grams (col. 17, lines 17-23). 

As to claim 52, An absorbent garment, comprising: a chassis including a first 
front side panel and a second front side panel, a first back side panel and a second 
back side panel, defining a waist opening and first and second leg openings, and 
each front side panel and each back side panel having an inner surface and an 
outer surface; each front side panel defining a distal edge (Figure .4); each back side 
panel defining a distal edge; a first frangible bond 80 connecting the first 
front side panel and the first back side panel; and a second frangible bond 82 
connecting the second front side panel and the second back side panel; a 
portion of the chassis having a nonwoven substrate defining an attachment 
surface 66; and at least one fastening component bonded to one of the front side 
panels and the back side panels on one of the inner surface and the outer 
surface, the at least one fastening component comprising a mechanical fastening 
element adapted to refastenably engage the attachment surface (col. 13, lines 15-34). 

As to claim 53, see Figure 4, elements 80, 82 on the front panel. 

As to claim 54, see Figure 4, elements 80, 82 on the back panel. 
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As to claim 55, the frangible bonds are aligned with the fastening components on 
the front panel (Figure 4). 

As to claim 56, Elsberg discloses a strength of each of the frangible bonds is less 
than about 2700 grams (col. 17, lines 17-23). 

As to claim 57, Elsberg discloses a strength of each of the frangible bonds is less 
than about 2000 grams (col. 17, lines 17-23). 

As to claim 58, an absorbent garment, comprising: a chassis including a first front 
side panel and a second front side panel, a first back side panel and a second back 
side panel, and each front side panel and each back side panel having an inner 
surface and an outer surface; one of the front side panels and the back side 
panels comprising a nonwoven substrate and defining an attachment surface 66; and 
at least one fastening component 64 bonded to the inner surface of one of the 
front side panels and the back side panels, the at least one fastening component 
comprising a mechanical fastening element adapted to refastenably engage the 
attachment surface ; wherein the at least one fastening component engages the 
attachment surface (col. 13, lines 15-34), and the inner surface of the first front side 
panel faces the inner surface of the first back side panel (Figure 2). 
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Claim Rejections - 35 USC § 103 

4. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

5. This application currently names joint inventors. In considering patentability of 
the claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of 
the various claims was commonly owned at the time any inventions covered therein 
were made absent any evidence to the contrary. Applicant is advised of the obligation 
under 37 CFR 1 .56 to point out the inventor and invention dates of each claim that was 
not commonly owned at the time a later invention was made in order for the examiner to 
consider the applicability of 35 U.S.C. 1 03(c) and potential 35 U.S.C. 1 02(e), (f) or (g) 
prior art under 35 U.S.C. 103(a). 

6. Claims 5-7, 22-28, 44, and 45 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Elsberg USPN 6287287. 

As to claims 5-7, 28, 44, and 45, Elsberg discloses the present invention 
substantially as claimed. However, Elsberg is silent on the width of the frangible bonds. 
Elsberg teaches various shapes and configurations for the frangible bonds to provide 
bonds suitable for maintaining the diaper in a prefastened condition (col. 16,> lines 54- 
67). One having ordinary skill in the art would be able to determine through routine 
experimentation the ideal size of the frangible bonds for a particular application. 
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As to claims 22-27, Elsberg discloses the present invention substantially as 
claimed. However, Elsberg is silent on the distance between the fastening components 
and the distal edges of the front and back panels. Elsberg teaches various 
configurations for the fastening components to provide a fastening system suitable for 
maintaining the diaper in a engaging the front and back panels so that the diaper can 
encircle the waist and hips of the wearer (col. 1 1 , lines 59). One having ordinary skill in 
the art would be able to determine through routine experimentation the ideal size of the 
fasteners and distance from the distal edges of the panels to maintain the article in a 
fastened condition in use. 

Allowable Subject Matter 

7. Claim 59 is allowed. 

8. Claims 49-51 are objected to as being dependent upon a rejected base claim, 
but would be allowable if rewritten in independent form including all of the limitations of 
the base claim and any intervening claims. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Jacqueline F Stephens whose telephone number is 
(571) 272-4937. The examiner can normally be reached on Monday-Friday 9:00-5:30. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Larry Schwartz can be reached on (571)272-4390. The fax phone number 
for the organization where this application or proceeding is assigned is 703-872-9306. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 



Jacodelitfe F Stephens 
Examiner 
Art Unit 3761 




February 27, 2005 



